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NURSES AND MIDWIVES BILL 2005 
Consideration in Detail 

Clause 1:  Short title - 
Dr J.M. WOOLLARD:  This bill is all about the health care sector and the registration of health care workers.  
The purpose of registration is to improve health care delivery.  I believe that the title of this bill should be the 
nurses, midwives and patient care assistants bill.  Midwives have traditionally come under the professional 
jurisdiction of nursing.  This bill will enable the separate registration of midwives from nurses.  They will be 
classified separately in order to improve patient care.  However, this bill should also include patient care 
assistants.  It is very sad that this bill has come to the table before the Department of Health has undertaken 
adequate consultation with the community to ensure that this bill meets what is happening in the health care 
sector and meets the needs of the community and provides a safety mechanism for patients in various health care 
sectors - hospitals, nursing homes and aged care facilities.  I will comment letter on the short title; I give the 
minister notice. 

I had a briefing booked last week with the minister’s advisers.  They were telephoned last Monday and advised 
that I could not attend the briefing because I had to attend my father’s funeral in England.  I advised the minister 
when I returned on Thursday that, since the second reading debate of this bill was held in Geraldton, I have been 
lobbied by various organisations.  I would have liked the opportunity to meet the organisations.  I have met with 
some and I have drafted further amendments.  The Department of Health is looking to investigate the issue of 
patient care assistants.  In addition, the Nurses Board of Western Australia will look at the issue of unlicensed 
health care providers in the next two months.  It is wrong of the government to rush through a bill that could 
improve health care overall but looks at only one sector of health care. 

Dr K.D. HAMES:  Two issues have arisen.  The first is that this bill is titled the Nurses and Midwives Bill 2005 
when we are now in 2006.  Why has the year in the bill title not been changed?  The second issue concerns the 
amendments of the member for Alfred Cove.  We have had representations from various sources about the 
inclusion of patient care assistants in this bill.  We have received representations from the Australian Nursing 
Federation to support the concept of including patient care assistants in this bill.  I will go through the reasons it 
wants to do that in terms of having a much better system of assessment and management of carers and a better 
method of making sure that the standards of the carers, who have intimate dealings with patients both in nursing 
homes and outside, should be included.  We have some sympathy for that point of view.  On the other hand, we 
have had representations from two other bodies, one of which is the Chamber of Commerce and Industry of 
Western Australia.  It claims to represent 25 to 30 per cent of patient care assistants in this state.  It is strongly 
opposed to the inclusion of carers in this bill.  I get the impression that its concerns relate partly to the 
requirement of nurses to supervise patient care assistants at all times.  It says that that is not practical.  It also has 
issues about the number of people in the work force and additional costs imposed on carers.  It states that there is 
a big demand for carers and that this legislation would be a detriment to the employment of carers and would 
impose additional costs on employees and those who represent them.  I do not want to impose something on 
patient care assistants if they do not support it.  However, I would, even if they did not support it, provided that 
sufficient need was demonstrated.  The issue is to have the opportunity to look at that area of need to see whether 
it is required.  We should look at what is there now.  It has been put to us that there are already a number of 
regulations and requirements for patient care assistants that provide a good level of assessment and management 
of the carers.  I have also had discussions with representatives from the Nurses Board who are also opposed to 
carers being registered for similar reasons.  This legislation is about nurses and midwives.  The board wants to 
have a body that is covered by the recommendations of this legislation.  We have talked about what is in this 
legislation during the second reading debate.  We have given our support to it.  The issue is whether there has 
been sufficient consultation and time.  Has this issue been properly debated?  I do not think that it has.  We 
should examine our role in this.  Should we try to have suitable provisions inserted in the bill or is there an 
alternative mechanism?  The Nurses Board suggested an alternative mechanism.  It said that the Queensland 
Nursing Council itself initiated a review of patient care assistants to see whether they should be included in that 
regulatory body, and it came to the conclusion that they should not be included.  I do not know the reasons for 
that.  However, I would be interested in somebody - the opposition should not have to do it - looking at that 
issue.  One alternative would be for the proposed Nurses and Midwives Board of WA to make a commitment to 
look at that issue and provide opportunities for debate.  The downside of that is that we would be asking, in 
effect, Caesar to judge Caesar.  We would be asking a group that is opposed to something to investigate whether 
it should be opposed to it.  One would think it would need to be someone independent.  There is another 
alternative.  In the other house, these matters often go to one of the parliamentary committees that look into 
legislation, and that is an option available to us. 
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The ACTING SPEAKER (Mr G. Woodhams):  Members, before we progress, I suggest that that was not a 
debate on the short title of the bill.  There were plenty of opportunities to discuss those issues previously.  The 
question is that the clause stand as printed. 

Dr G.G. JACOBS:  I rise to allow the member for Dawesville to continue his remarks. 

The ACTING SPEAKER:  Would the member for Dawesville keep his comments nice and tight? 

Dr K.D. HAMES:  Obviously, without canvassing the Acting Speaker’s ruling, the short title of the bill is the 
Nurses and Midwives Act.  The issue at stake is whether it should be the Nurses and Midwives Act or the nurses, 
midwives and patient care assistants act.  I am debating the title and the title embodies everything that is 
contained within the bill.  The last point I was going to make, however, is that there is another option for us.  We 
will continue to debate this issue between now and when it goes to the other place to see whether in fact we 
should recommend that we move in the other place that the bill go to a committee to investigate this matter, 
because one would think that a parliamentary committee, which comprises members on both sides and which has 
the ability to receive submissions, is an option.  I am not saying that that is an option that we necessarily support.  
The point I am making is that we will listen with interest to the debate on the amendments proposed by the 
member for Alfred Cove.  Although we will not support those amendments, and we will support the bill as it is, 
we will take note of those amendments and the discussion in the debate, and continue our discussions to see 
whether we believe that something needs to be done in the other place to investigate this matter further.  
However, at this stage we certainly do not think that these amendments should be inserted in the bill, because we 
do not believe that there has been adequate community consultation, adequate consultation with carers to make 
sure that they want to be included in the bill, and adequate consultation with others who are involved with nurses 
to see why carers should be included in the bill.  We believe that there is more debate to go on this issue, so we 
will not take part in the debate about patient care assistants being included in this legislation, other than as 
members on this side choose.   

Clause put and passed. 

Clause 2 put and passed. 

Clause 3:  Terms used in this Act - 
Dr J.M. WOOLLARD:  I move - 

Page 4, after line 8 - To insert - 

“patient care assistant” means a person - 

(a) who is registered to work in health care, aged care or community care, and 
holds at least a Certificate III or is undertaking a tertiary nursing program; or 

(b) who has applied to the Board prior to 31 December 2008 for registration as a 
patient care assistant and satisfied the Board that they have at least 
12 months experience working in a position designated as patient care 
assistant or equivalent; 

In speaking to this insertion into the bill, I believe it is important to point out that at the moment the state 
government is dragging its feet on patient care assistants.  The federal government has stated to nursing home 
providers that if they wish to receive funding for patient care assistants from 2008, those patient care assistants 
must be certified at level III.  That is why in this amendment I have given a time frame, so that it is not 
something that will be brought in immediately.  When I spoke in the second reading debate, I referred to a 
provision that included student nurses.  Currently, student nurses work as personal care assistants.  If this 
amendment were adopted - I hope it will be adopted by the minister - it would remove the ability of students who 
are undertaking an enrolled nurses program or a registered nurses program, which is a degree course at one of 
the universities, to work as patient care assistants. 

I drafted this amendment after meeting with the Nurses Board yesterday and also after meeting with the 
minister’s advisers on Monday.  One of the issues that the minister’s advisers were concerned about was mutual 
recognition.  Because of the way in which the amendment is now worded, it will give the board the opportunity 
to register as patient care assistants people who have already been working as patient care assistants for five or 
10 years.  However, it would also give the board the ability to look at people from the other states who might be 
called, rather than patient care assistants, nursing assistants or nursing aides - they might have other titles - and to 
ask what education or training experience they have had and whether they meet the requirements for what will 
now be level III.  If they do, the board will be able to register those people.  I guess it provides a grandfather 
clause, and it also provides -  
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The ACTING SPEAKER (Mr G. Woodhams):  Members at the back of the chamber might like to either take 
their conversation outside the house or keep it a little lower.  Some people at the front of the chamber are 
interested in the member for Alfred Cove’s comments and might be able to provide some information to the 
member for Alfred Cove. 

Dr J.M. WOOLLARD:  Thank you, Mr Acting Speaker.  It also provides an amount of time after proclamation 
for people who have been working as patient care assistants to be registered with the board.  It gives those people 
who are working as patient care assistants recognition of the role that they play in the various health care sectors 
and ensures that they receive some training and that they get some qualifications for the work that they are 
doing.  If the minister will not accept this insertion, I would like to know why he is unhappy about including 
patient care assistants in this bill.   

The ACTING SPEAKER:  Before the minister replies, I seek clarification from the member for Alfred Cove 
that the words she is seeking to insert are exactly as is printed on this substituted amendment marked A?   

Dr J.M. Woollard:  Yes.  My amendment is exactly the same as the substituted amendment marked A.   
Mr J.A. McGINTY:  No state or territory registers patient care assistants under its nurses act because their acts 
deal with a different profession.  The Nurses and Midwives Bill was the subject of very extensive consultation.  
This issue was not raised at all during the consultations that took place with every interest group over a long 
time.  The consultation began in 1998 when 500 copies of the discussion paper “Review of Western Australian 
Health Practitioner Legislation” were distributed to health professionals, registration boards, professional 
associations, members of the public and other interested parties.  In addition, the discussion paper was made 
available on the Internet.  A public seminar and a number of meetings with interested groups were held during 
the consultation period.  By the end of the consultation phase, over 70 submissions had been received.  The 
consultation resulted in two review reports: the “Review of Western Australian Health Practitioner Legislation” 
and the “National Competition Policy Review of Western Australian Health Practitioner Legislation”.  After 
cabinet approved the drafting of the new health practitioner bills, of which this is one, over 100 individual and 
organisational stakeholders were provided with copies of the template, which is a model bill based on the 
Osteopaths Act, and the legislation for comment.  These stakeholders included the health practitioner boards, 
associations, universities, government agencies, business and community groups and individual practitioners.   

The process of developing a new bill began eight years ago, in 1998, under the previous government, and there 
has been absolutely exhaustive consultation.  It is amazing that we have 110 identical amendments on the notice 
paper that propose to significantly alter this bill away from the product of consultation.  The amendments are not 
supported by the trade union that represents these people.  The Miscellaneous Workers Union has written to me 
voicing its total opposition.  Yesterday I met with the Chamber of Commerce and Industry, health organisations, 
the leading health care providers in aged care and the acute health sector and they expressed their total 
opposition.  They said that what is proposed by these amendments is silly.  After eight years of extensive 
community consultation that resulted in a consensus bill, it is totally inappropriate for a member to come into 
this place and propose 110 identical amendments.  It is verging on being an abuse of the Parliament’s time.  I 
hope that the member for Alfred Cove will accept that we should have a vote on the first amendment as an 
indicative vote on the way that this matter should proceed, rather than to proceed to move each one of the 110 
identical amendments.   

To the best of my knowledge, even though Mr Mark Olsen, the branch secretary of the Australian Nurses 
Federation, was consulted during the eight years of putting this bill together, he never once raised the question of 
registering untrained patient care assistants as part of the nurses bill.  We will oppose the amendments that are 
designed to achieve that particular objective.  In 2002, a national review of nursing education took place and it 
recommended that, to ensure the quality of and safety in the health aged care and community care sectors, all 
workers without relevant recognised training who are employed to provide direct care should have a common 
national nomenclature, a minimum competency certificate - level III - from the appropriate community services 
or health training package and an appropriate suitability check.  The Nurses Board of Western Australia is 
currently developing a position statement and guidelines for nurses working with patient care assistants.  
Training competencies are being introduced into the public health system for patient care assistants, and the 
residential aged care sector in Western Australia is working towards implementing certificate level III for 
personal care assistants.  That is how this matter should be proceeded with, rather than an eleventh hour attempt 
to amend the bill to achieve something that nobody except the ANF wants.   

Dr J.M. WOOLLARD:  It appears that the minister and I have been told different things.  I am informed that 
this was discussed with the health department.  The minister says that there has been no consultation on these 
amendments; I have been informed by the Australian Nurses Federation executive that it has discussed the 
inclusion of patient care assistants. 

Mr J.A. McGinty:  No, it did not.  Tell me when they did that?  You are misleading the Parliament.   
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Dr J.M. WOOLLARD:  No, I am not.  I have been informed by the ANF.  As far as I am concerned, the 
minister is misleading the Parliament.   

Mr J.A. McGinty:  The first time it raised it was the week before last.   

Dr J.M. WOOLLARD:  I must admit that it certainly has not discussed it with the minister.  Has the minister 
met with the ANF in the past few years?  I do not think he has.   

Mr J.A. McGinty:  Yes, I have, so don’t mislead the Parliament.   

Dr J.M. WOOLLARD:  When did the minister meet with the ANF? 

Mr J.A. McGinty:  I met with Mark Olsen in 2005.  Do not say I have not met with them in the past few years.  
The answer is yes.   

Dr J.M. WOOLLARD:  The minister knows that he does not meet on a regular basis with representatives of the 
ANF.   

Mr J.A. McGinty:  When did they raise these matters with the health department as part of the consultation 
process?   

Dr J.M. WOOLLARD:  I was not party to those discussions.   

Mr J.A. McGinty:  I know you weren’t and they didn’t do it.  That is what I’m saying. 

Dr J.M. WOOLLARD:  However, I have been told that it has discussed this with the health department.   

Mr J.A. McGinty:  Get your facts right.   

Dr J.M. WOOLLARD:  I believe my facts are right.   

Mr J.A. McGinty:  Tell me when - you can’t do it. 

Dr J.M. WOOLLARD:  I cannot tell the minister the exact date.  I asked the minister whether we could have 
more time to consider this bill.  The minister spoke about consultation. 

Mr J.A. McGinty:  Eight years in consultation and putting this together and you come in with this stunt at the 
eleventh hour.   

Dr J.M. WOOLLARD:  When I returned last week, I asked the minister to give me some time to meet with the 
Miscellaneous Workers Union, the Nurses Board and the Chamber of Commerce and Industry, but, no, the 
government is going to rush this bill, which has not been adequately prepared, through the Parliament, just like 
other bills.  The minister has not done his homework on this bill.  I know the minister has not done his 
homework because when I met with his legal counsel and principal nursing officer they said that at a 
teleconference this week they would be raising with the other states the issue of patient care assistants.  They 
realised that they had not done their homework on this bill and they were going to look into it.   

Mr J.A. McGinty:  That is not true.   

Dr J.M. WOOLLARD:  It is what I was told last Monday when I met with the minister’s legal counsel and 
chief nursing officer.  I can give a date for that meeting - it was this Monday.  They said that, at a teleconference 
on Friday, the minister’s legal adviser would bring it up with the committee.  I do not remember the name of the 
committee.  Perhaps the minister will ask her.  She was hoping that there would be approval and that she would 
look into it on behalf of the other states.  That is what I was told on Monday.  Has the minister asked his legal 
counsel if that is correct?   

Mr J.A. McGinty:  No, it is not.   

Dr J.M. WOOLLARD:  It is correct and I had someone with me.  What about the principal nursing officer.  Is 
he going to say it is not correct?   

Mr J.A. McGinty:  You are wrong.   

Dr J.M. WOOLLARD:  I am not wrong.  It was to be brought up at a teleconference and she was hoping that, 
on behalf of the other states, she would be able to look at this issue.   

The member for Dawesville referred to nursing homes.  I would like to point out that a recent report by the 
Australian Institute of Health and Welfare has examined the statistics in nursing homes.  Between 30 June 1998 
and 30 June 2005 there was a consistent increase in the proportion of residents classified as “high care”.  That 
number has increased to 67 per cent.  Some nursing homes are lobbying against these amendments.  However, 
they are lobbying against the amendments that were put on the table in Geraldton. 
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Dr G.G. JACOBS:  I will make some comments about this amendment and the concept of patient care 
assistants.  I recognise that nursing care is a continuum and I see the value of state-registered nurses, enrolled 
nurses, patient care assistants and even doctors in this continuum of care.  I said that in Geraldton.  However, it is 
very difficult to recognise the patient care assistants in this bill.  To date, PCAs are not registered.  If we would 
like to have a debate about whether they should be registered and regulated like the other allied health workers 
who have been regulated under 11 similar bills that have been presented to this Parliament, that is another issue.  
This evening we met with the Education and Health Standing Committee.  We have concerns about bringing the 
concept of PCAs - they are not registered today - into this bill.  That does not mean we would oppose the concept 
of the registration of PCAs, but I believe that debate is for another place and another forum at another time.  It 
should not necessarily be introduced at this late stage because it is too difficult and tortuous.  Even we recognise 
that we would need more time to debate the PCA issue.  However, the Education and Health Standing 
Committee met Mark Olson of the Australian Nursing Federation about six weeks ago before we went to 
Geraldton.  By way of correction and in support of the member for Alfred Cove, Mark Olson was very 
supportive of the concept of the PCAs coming under the umbrella of this bill.  He may have changed his mind 
since the minister met him in 2005; in May 2006 he was batting for the PCAs to come under the umbrella of this 
bill.  Mark Olson and the ANF were extremely supportive of the concept of the PCA coming under the auspices 
of this bill.  However, having said that, we cannot support the concept of registering PCAs through this bill at 
this time.  More time is needed.  The concept of registration of PCAs has not been debated.  Perhaps some work 
must be done on that at another time.  It could be done by a stand-alone bill, as has been done with the regulation 
and registration bills for many other allied health people in the community.  Some 11 bills of that type have 
passed through this Parliament, including for osteopaths, physiotherapists, occupational therapists, podiatrists 
and the like. 

Dr J.M. WOOLLARD:  The minister says there has been no consultation.  What hat is the minister wearing?  I 
received a letter from the Liquor, Hospitality and Miscellaneous Union.  I think that is the minister’s old union.  
It says - 

Dear Dr Woollard  

The LHMU notes amendments you moved to the Nurses and Midwives Bill in Parliament on 
Wednesday 31st May 2006 that would require patient care assistants and student nurses to be registered 
under this Act.  This is of great concern to the LHMU. 

As the union that represents patient care assistants and student nurses we do not support a requirement 
that they be registered under the proposed Nurses & Midwives Act. 

The union asked that I engage in consultation.  I would like to have engaged in consultation.  The minister 
knows that I would have liked to have engaged in consultation with the LHMU and the Chamber of Commerce 
and Industry of Western Australia.  Before my father died, I said I would meet with it.  I am disappointed that I 
have not had an opportunity to meet with it since I came back.  I am not sure why the minister is rushing through 
this legislation.  Is he rushing it through because he knows that the public wants to know whether the care that is 
being given in hospitals and in nursing homes is being appropriately supervised?  I admit that the wording of 
these amendments might not be 100 per cent correct; I do not have the legal counsel that the minister has.  It 
would be nice if the government gave me more support as an Independent.  I would love to have a legal counsel 
in my office.  After the consultation that has occurred since my amendments were put on the table, I have made 
further amendments to them.  The amendments could be improved.  The minister is rushing through this 
legislation and is grandstanding by saying that there has been no consultation.  The member for Roe has just 
admitted in this house that he too was approached by the ANF, which asked him to include patient care assistants 
in the bill.  I am not the only member who has been approached.  One must wonder why the Department of 
Health knew nothing about this.  Why is the minister saying that he knew nothing about this? 

There is great concern in the nursing home sector about patient care assistants.  I will read part of an e-mail I 
received from a member of a nursing home group.  The e-mail explains why the group would like to see patient 
care assistants registered, and it states -  

. . . currently under the Hospital and Health workers Act there is a requirement for nursing homes and 
aged care facilities to have on site a RN.  However, there has been a push to have this requirement 
removed.  . . . homes can get an exemption under exceptional circumstances to waver this requirement. 

The person who wrote the e-mail is aware that some homes use this mechanism regularly to not employ a 
registered nurse.  The e-mail further stated that nursing homes should be providing the level of service required 
to provide proper care for residents.  One of the requirements would mean that these patient care assistants 
would be supervised by registered nurses in all settings. 
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I again go back to the fact that 67 per cent of people in nursing homes are high-dependency patients.  Therefore, 
a registered nurse must be employed in those nursing homes so that the nurse and the patient care assistants can 
give patients activities and care.  When high-dependency elderly people require nursing care, they should get 
that nursing care from either a registered nurse or an enrolled nurse.  The minister is talking about this bill being 
futuristic.  It is not futuristic.  It is not looking after the needs of patients in the community.   

Amendment put and a division taken with the following result - 
Ayes (1) 

Dr J.M. Woollard 

Noes (40) 

Mr C.J. Barnett Dr K.D. Hames Mr J.E. McGrath Mr T.R. Sprigg 
Mr M.J. Birney Ms K. Hodson-Thomas Ms S.M. McHale Mr T.G. Stephens 
Mr J.J.M. Bowler Mrs J. Hughes Mr A.D. McRae Mr D.A. Templeman 
Mr T.R. Buswell Mr J.N. Hyde Mrs C.A. Martin Dr S.C. Thomas 
Mr G.M. Castrilli Dr G.G. Jacobs Mr M.P. Murray Mr M.W. Trenorden 
Dr E. Constable Mr J.C. Kobelke Mr P.D. Omodei Mr P.B. Watson 
Mr J.H.D. Day Mr R.C. Kucera Ms M.M. Quirk Mr M.P. Whitely 
Mr J.B. D’Orazio Mr F.M. Logan Ms J.A. Radisich Mr G.A. Woodhams 
Dr J.M. Edwards Mr J.A. McGinty Mrs M.H. Roberts Mr B.S. Wyatt 
Mrs D.J. Guise Mr M. McGowan Mr G. Snook Mr S.R. Hill (Teller) 

            

Pairs 

Ms A.J.G. MacTiernan  Mr A.J. Simpson 
Mr J.R. Quigley  Mr R.F. Johnson 
Mr A.J. Carpenter  Mr T.K. Waldron 
Mr E.S. Ripper  Mr B.J. Grylls 

Amendment thus negatived. 
Dr J.M. WOOLLARD:  I move - 

Page 4, after line 23 - To insert - 

(a) a patient care assistant; 

In relation to the need for a patient care assistant to be registered, I will refer to an article written by Dawn 
Gibson titled “Untrained carers ‘risk to patients’”.  It refers to a comment by Dr Jones in the Australian Capital 
Territory who wanted a national survey done on this issue.  In his earlier comments, the minister said that there 
should be consultation.  I agree that there should be consultation.  That is why I ask the minister to leave further 
debate on this bill until after the winter recess so that the Nursing Board, the Department of Health and the 
Liberal Party have the opportunity to discuss this issue with various members of the health care sector.  It is 
relevant to hospitals and aged care.  The article to which I referred states - 

In WA, aged care facilities usually require carers to complete a one-year TAFE certificate in home and 
aged care, although it is not mandatory. 

The amendment that I lost previously did not request a one-year TAFE certificate.  The patient care certificate III 
is conducted by TAFE.  It is a one-month course and it can also be conducted by registering bodies.  Various 
hospitals run programs for patient care assistants.  In some cases, people can walk in off the street and work as 
patient care assistants without having undergone any training whatsoever.  The amendment would improve the 
care of patients in the various health care settings.  It would assure patients that the government actually cares 
about them.  At the meeting that we had, I mentioned to the minister’s counsel and the principal nursing officer 
that we had heard from somebody in the Department of Health that it was thinking of doing away with the 
requirement for a registered nurse to work in aged-care facilities.   

It was interesting that we had been working very well with the Department of Health.  After that meeting, the 
person who had been assisting us phoned me and said that any more questions had to be put on notice to the 
minister.  It was almost as though after that meeting we were being gagged and the assistance we were receiving 
would be no longer forthcoming.  I approached the minister because there is a lot of concern about this issue.  I 
would like the minister to give this house an assurance that the Department of Health will investigate the 
requirement to register patient care assistants and report back to the house. 

Dr G.G. JACOBS:  The Liberal Party has no problems with the registration and regulation of patient care 
assistants if that is what they and other stakeholders want so that people will not be able to walk in off the street 
and become PCAs, as the member for Alfred Cove suggested could happen.  However, that is for another time in 
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this place if, after consultation with all stakeholders, PCAs want a registration and regulation bill passed such as 
the bills that cover a litany of other allied health professionals.  The Liberal Party, however, will not support this 
amendment.   

Dr J.M. WOOLLARD:  The minister is rushing this bill through and I did not have the opportunity to discuss it 
with Chamber of Commerce and Industry representatives.  I was told that registration is distinct from supervision 
and is a formal process that requires significant resources.  I sent an e-mail to CCI members, some of whom 
responded with some comments.  One of those e-mails indicated that registration would ensure that 
accountability falls on the PCA as well as the supervisor.  All responsibility is currently with the registered 
nurse.  One of the concerns from the minister’s adviser about registering patient care assistants was that, in some 
areas, orderlies and other health care workers had been classified as PCAs.  Depending on the level of 
involvement of various health care workers in a hospital or nursing home setting, they should be given, perhaps 
not a certificate III, but perhaps a certificate II.  Maybe that reflects one of the problems with the health care 
sector and why people are hospitalised so frequently.  Perhaps if greater supervision occurred within the various 
health care settings when people are being discharged, more time might be taken to give them educational advice 
about their medications and their diet rather than their discharge being rushed.  That was one of the concerns 
from the Western Australian Chamber of Commerce and industry.   

I was also informed that the registration process would damage the private sector, particularly the aged care 
sector, which relies heavily on parents.  As I mentioned before, the federal government has stipulated that these 
patient care assistants must have certificate IV by 2008.  That could be formalised through this legislation.  It 
will not place an additional burden on the system because those requirements must be fulfilled by 2008.  I was 
also informed that legislation to register and regulate PCAs would cut across the work that has been done with 
the commonwealth.  It will not cut across that work because my amendments do not seek to implement 
registration on proclamation of the legislation.  They will allow sufficient time for nursing homes, hospitals and 
whoever else employs patient care assistants to have an opportunity to develop programs themselves if they are 
able to do so or to establish a system so that when the various establishments employ PCAs, the PCAs will get 
some education and training.   

I was also told that PCAs are appropriately supervised by registered nurses and they are able to delegate within 
the scope of nursing practice.  As I pointed out, they are not able to delegate.  They will not be able to delegate 
because of the proposed change to the Hospitals and Health Services Act.  At present, the hospitals must license 
under regulation 7 of 1987, but we know that the government proposes that registered nurses not supervise.  

Amendment put and a division taken with the following result - 
Ayes (1) 

Dr J.M. Woollard 

Noes (39) 

Mr C.J. Barnett Dr K.D. Hames Mr J.E. McGrath Mr T.R. Sprigg 
Mr M.J. Birney Ms K. Hodson-Thomas Ms S.M. McHale Mr T.G. Stephens 
Mr J.J.M. Bowler Mrs J. Hughes Mr A.D. McRae Mr D.A. Templeman 
Mr T.R. Buswell Mr J.N. Hyde Mrs C.A. Martin Dr S.C. Thomas 
Mr G.M. Castrilli Dr G.G. Jacobs Mr M.P. Murray Mr P.B. Watson 
Dr E. Constable Mr J.C. Kobelke Mr P.D. Omodei Mr M.P. Whitely 
Mr J.H.D. Day Mr R.C. Kucera Ms M.M. Quirk Mr G.A. Woodhams 
Mr J.B. D’Orazio Mr F.M. Logan Ms J.A. Radisich Mr B.S. Wyatt 
Dr J.M. Edwards Mr J.A. McGinty Mrs M.H. Roberts Mr S.R. Hill (Teller) 
Mrs D.J. Guise Mr M. McGowan Mr G. Snook  

            

Pairs 

Ms A.J.G. MacTiernan  Mr A.J. Simpson 
Mr J.R. Quigley  Mr R.F. Johnson 
Mr A.J. Carpenter  Mr T.K. Waldron 
Mr E.S. Ripper  Mr B.J. Grylls 
Mr P.W. Andrews  Mr M.W. Trenorden  

Amendment thus negatived. 

Dr G.G. JACOBS:  I would like to suggest a clarification and perhaps an addition to the definition of 
midwifery.  I flagged this in my speech on the second reading debate in Geraldton.  Although there was some 
reassurance from the minister about the wider definition of midwifery, I see no reason why we cannot define that 
wider and broader component of midwifery, which includes assisting a woman not only in childbirth but also in 
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the antenatal and postnatal periods.  Someone said to me in Geraldton that that is difficult to define.  It is not 
difficult to define.  Antenatal is a prescribed period, essentially from conception to the beginning of childbirth, 
childbirth itself and the postnatal period, which is defined in most obstetric texts as six weeks.  In order to 
encompass that broader component of midwifery, I suggest that midwifery should mean the practice of assisting 
a woman in antenatal, natal and postnatal periods, antenatal being before birth, natal being birth and postnatal 
being after birth, and that does not mean the placenta.   

Mr J.A. McGINTY:  This issue concerned me during the drafting stages.  It was the issue of greatest concern 
once the consultation concluded and the drafting was taking place.  I specifically raised the relative narrowness 
of the definition of a midwife with the Department of Health.  The response that I received from the department 
was that if the definition of midwifery was expanded to include antenatal and postnatal care, enrolled and 
registered nurses could be in contravention of the legislation because there is a complete overlap in those aspects 
of nursing care.  This could have quite serious implications if that were the case.  It seemed to me that it would 
have been possible to have a more expanded definition of midwifery along the lines that the member has just 
suggested without impacting on the other nurses.  In the end, the view that prevailed was that this would do no 
violence to the interests of midwives to have this definition because that would establish their scope of practice, 
and then other ancillary things could be done in addition to that but not exclusively.  We are talking about 
something that is the exclusive domain and therefore it was thought necessary to limit it.  That was the reason 
that that particular view was taken.  I share the member’s view.  I thought it would have been possible to come 
up with a more expansive definition but not one that would be consistent with the other health practitioner acts, 
particularly the other nurses.   

The overlap between the practices of midwifery and nursing cannot always be precisely defined.  The only other 
two states that give the level of recognition to midwifery that we are proposing in this legislation are Queensland 
and New South Wales.  According to my notes, the Queensland Nursing Council Scope of Practice Framework 
for Nurses and Midwives 2005 states the following and directly on point regarding the construct of the bill 
before the Parliament - 

Professional practice is dynamic and influenced by changes in the environment and by differences 
between practice settings.  Therefore, the scope (or parameters) of practice for nurses and midwives are 
fluid.  Enrolled nurses, registered nurses and midwives work together as a professional team.  They 
negotiate their scope of practice based on their knowledge of each other’s education and core 
competencies and by applying the Principles for advancing the scope of practice of registered nurses, 
enrolled nurses and midwives.   

The scope of nursing and midwifery practice is that which nurses and midwives are educated, 
competent and authorised to perform.  The actual scope of an individual nurse’s or midwife’s practice is 
influenced by the: 

•  context in which they practise 

•  Client’s health needs 

•  level of competence, education and qualifications or the individual nurse or midwife 

•  service provider’s policies. 

Therefore, it is extremely difficult and artificial to define in the legislation what is exclusively undertaken by 
other midwives and/or nurses in the maternity care setting.  The same difficulties would apply to defining 
midwifery to include antenatal and postnatal care and then to describe what exclusions would apply to registered 
and enrolled nurses to ensure that they were not in contravention of the legislation.  There is also a risk that if 
broader scopes of practice are defined in the legislation, there would be no flexibility into the future to allow for 
changes in work practices without going back to Parliament to amend the legislation.   

They are the practical considerations that persuaded me in the end on exactly the point the member raised to 
accept the view that came out of the consultation, the view of the health department and one which from what I 
gather of the feedback seems to have been accepted by everyone as what is necessary, even though I do accept 
that if we were to comprehensively define the role of a midwife, it would be somewhat broader than what is 
defined in this act. 

Clause put and passed.  

Clause 4:  Application - 

Dr J.M. WOOLLARD:  An amendment is required to page 5, line 5, because of a grammatical error in the 
clause.  The word “or” should be inserted after the word “practitioner”.  The clause would then read, in part - 
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(a) the practice of a person’s profession as a medical practitioner; or 

(b) a carer performing the usual duties of a carer in relation to a person who is ill, aged, frail or 
disabled . . .  

Will the minister define who the carer in paragraph (b) is?  Is it a carer under the carers’ act? 

Mr J.A. McGINTY:  It is a small “c” carer; in other words, someone for whom it is not their profession.  It 
might be a relative who cares for someone at home.  A carer under the carers’ act is someone whose particular 
occupation is recognised.  Those people are covered by that act.  This is not a reference to carers in that situation.   

Clause put and passed. 

Clauses 5 to 25 put and passed. 

Clause 26:  Natural persons may be registered - 

Dr J.M. WOOLLARD:  I move - 

Page 18, line 1 - To delete “and midwives” and substitute - 

, midwives and patient care assistants 

In speaking to this amendment I will address some of the comments from the Chamber of Commerce and 
Industry of Western Australia, which has lobbied the Liberal Party and, I assume, the National Party and the 
minister.  These amendments were put on the table today.  Some of the amendments were put on the table late 
this afternoon.  There has not been adequate consultation on this bill.  This process has been rushed.  However, 
the amendments address concerns from various groups who have contacted me.  In particular, the amendments 
address one of the comments made by the Chamber of Commerce and Industry.  It said that the term “student 
nurse” is no longer used and is not appropriate.  In fact, when I met with the Nurses Board on Monday, it was 
unaware of the fact that the reason I had inserted the term “student nurse” in the previous amendments was that I 
was concerned that students at the universities or TAFE studying for a degree or diploma would no longer be 
able to work as patient care assistants if we registered the certificate III.  Following consultation with the board, I 
drafted the amendment to make the students an exception.  That would allow tertiary students to work.  The 
amendment addresses point 6 of the concerns.  The board also stated that the universities and the Department of 
Health have recently agreed to adopt a new practice whereby degree students will be able to seek registration as 
an enrolled nurse after they have completed an appropriate portion of the degree program.  It will enable industry 
to employ a significantly increased proportion of registered qualified staff as they work their way towards a 
registered nurse qualification.  The minister has not given a guarantee of this.  I would like him to address this 
issue because it is a positive move for students undertaking a tertiary degree.  It would be nice to have an 
assurance put on the record that this is the direction in which the minister and the Department of Health are 
moving.  Will the minister advise the house about the negotiations, and when does he envisage that such a new 
practice will be implemented? 

Mr J.A. McGINTY:  A proposal in respect of student nurses is currently receiving consideration within the 
Department of Health.  It is at an early stage of development.  Consultation needs to take place before the matter 
is proceeded with. 

Dr J.M. WOOLLARD:  The minister mentioned consultation.  Who is that coming from?  Is the Department of 
Health supporting the proposal and looking at the mechanics, or is it just at the consultation stage? 

Mr J.A. McGinty:  It is exactly as I just described.  It is an idea that needs to be discussed and worked up from 
there. 

Dr J.M. WOOLLARD:  In which case there is no guarantee that this will happen.  It is something that the 
Chamber of Commerce and Industry, and nurses, would like to happen. 

One of the other concerns is that the term “patient care assistant” is a loose term and is used differently in 
different sectors.  That is why I have drafted an amendment to clause 3 to provide that a patient care assistant 
means a person who has satisfied the board that he has had experience in such a position.  In the eastern states, 
patient care assistants are called nursing assistants.  They are also known by other titles.  It would allow for 
mutual recognition. 

Amendment put and negatived. 

Clause put and passed. 

Clauses 27 to 33 put and passed. 

Clause 34:  Effect of registration - 
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Dr J.M. WOOLLARD:  It is important that the various issues in relation to patient care assistants be put on the 
table in this house.  I hope that the Liberals and the Department of Health will look at this issue.  I move - 

Page 25, after line 18 - To insert - 

(a) a patient care assistant confers on the person registered the right to carry on in the 
State the activity of care as determined by rules and regulations under - 

(i) the professional direction of a midwife, nurse practitioner or registered 
nurse; and 

(ii) the title of “patient care assistant”; 

This amendment was drafted after discussion with the Nurses Board.  My previous amendments related to 
patient care assistants carrying on nursing duties.  One of the concerns of the Nurses Board was that this bill does 
not define the scope of nursing, and that if the scope of nursing was defined within this bill, it would restrict 
nursing practice.  Also, it stated that if patient care assistants were undertaking nursing duties in various health 
care sectors, they would be unsupervised, whereas the Nurses Board believes they should be supervised.  This 
amendment was drafted following consultation with the board.  Subparagraph (i) refers to the professional 
direction of a midwife, nurse practitioner or registered nurse, because enrolled nurses are not able to provide 
direction and are not meant to provide direction to patient care assistants.  I hope that when the Department of 
Health does some homework on this bill, which should have been done previously, it will look at the activities 
that the patient care assistants undertake, as there is a concern that because patient care assistants are cheaper to 
employ than registered nurses, the minister and the department are, within various settings, taking on more and 
more patient care assistants. 

In due course I will put a question to the minister on behalf of the various health care sectors.  I did mention this 
to the minister’s legal counsel and to the chief nursing officer.  I do not know whether he is able to provide the 
statistics now.  However, many members of the community, and I, would like to see the statistics.  I am receiving 
calls from nurses in public hospitals.  People are telling me that the government is employing patient care 
assistants rather than registered nurses, and that those patient care assistants are undertaking nursing duties.  I 
believe that clear parameters need to be set, not just for the scope of nursing practice.  That is why I believe that 
patient care assistants should be registered with the Nurses Board.  In that way, the Nurses Board would be able 
to ensure that those patient care assistants were not undertaking nursing duties. 

Amendment put and negatived. 

Clause put and passed. 

Clauses 35 to 87 put and passed. 

Clause 88:  Use of titles or pretending to be registered - 
Dr J.M. WOOLLARD:  In the briefing I had with the Department of Health, one of its concerns, as I mentioned 
earlier, was that different health care providers use the title of patient care assistant.  I believe that the 
government needs to look at who the health care providers are and what level of certification each of those health 
care providers is given.  Although the federal government is proactive about the standards of care for patients 
and ensuring that people have that certificate III, the current government is not giving consideration to safety and 
standards.  It should be looking at safety and standards and at the health care professionals in the various health 
care sectors.  It should be ensuring that people undertake the care of patients only according to their level of 
expertise and that they do not undertake duties for which they have no education or training. 

Clause put and passed. 

Clauses 89 to 97 to put and passed. 

Clause 98:  Incriminating information, questions, or documents - 

Dr J.M. WOOLLARD:  I referred to this matter in the second reading debate.  I am very disappointed with the 
government for inserting this clause.  Common law provides for privilege against self-incrimination, penalties 
and forfeiture.  No person should have to produce an incriminating document or answer a question the answer to 
which would be self-incriminating.  That was the judgment in the case of Triplex Safety Glass Co Ltd v 
Lancegaye Safety Glass Ltd.  The principle in that case is that the mere fact that the party or witness swears that 
the answer would tend to incriminate him or her is not conclusive.  The court will insist upon an answer if the 
witness is fighting with the authority of the court.  The judgment refers also to the power of the court.  Similar 
provisions have been inserted in the nursing acts in other states.  I mentioned to the minister that Queensland has 
a clause in this vein related to people being asked to answer a question or produce documents.  Section 130(3) of 
the Nursing Act states - 
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It is a reasonable excuse for a person to fail - 

 (a) to answer a question; or 

 (b) to produce a document (other than a document required to be kept by a person under 
this Act); 

if answering the question, or producing the document, might tend to incriminate the person. 

It continues along those lines and refers to a nurse’s position before a tribunal.  When I referred this to the 
minister, I asked him whether, when he was the secretary of the Liquor, Hospitality and Miscellaneous Workers’ 
Union, he would have accepted this provision for his members.  How can the minister be talking about 
introducing a bill of rights when he has introduced this legislation for all nurses?  When there is a concern, the 
Nurses Board should investigate it.  There certainly should not be a clause that states that people are compelled 
to answer questions.  I intend to move -  

 Page 66, lines 12 to 24 – To delete the lines and substitute -  

  98. Reasonable excuse to not answer questions or produce documents 
   It is a reasonable excuse for a person to fail— 

   (a) to answer a question; or  

   (b) to produce a document (other than a document required to be kept by a 
person under this Act);  

   if answering the question, or producing the document, might tend to incriminate the 
person. 

Why is the minister introducing this clause when, for nurses at large, there is not a problem?  Yes, the nurses will 
have complaints made against them to the Nurses Board of Western Australia and it will investigate those 
complaints.  This clause is much more far reaching.  Why is this clause worded in this way?  Has the department 
looked at the legislation in the other states, particularly the Queensland legislation?  Will the minister consider 
changing the focus of this clause between now and when the bill goes to the upper house?   

Dr K.D. HAMES:  I intended to undertake further investigation into this clause.  It seems to be extremely 
heavy-handed in requiring people to give evidence that may incriminate them.  I did intend to go back through 
legislation dealing with boards that have been created to ascertain whether this provision is replicated in them.   

Mr J.A. McGinty:  It is in all of them.  I think it is a standard function in every piece of legislation that has an 
investigatory function.   

Dr K.D. HAMES:  I understand it is an investigatory function.  This clause requires a person to cough up a 
document that may incriminate him.  Is that provision included in legislation covering other boards?   

Mr J.A. McGinty:  Yes.   

Dr K.D. HAMES:  It was suggested to me that it was not.  I will be interested to hear the minister’s reply to the 
member for Alfred Cove.  If the minister were the branch secretary, would he have accepted something like this 
on behalf of his members?  It is a pertinent question.  Requiring a person to give up something that is 
incriminating is not something that I imagine would be widely accepted in the justice system.   

The ACTING SPEAKER (Mr M.J. Cowper):  The member for Alfred Cove’s amendment will, if it were 
passed, replace clause 98 that appears in this bill.  Therefore, the member can only foreshadow her amendment.  
My understanding of the procedure is that the clause must be voted on, and if it is negatived, the member can 
move her amendment. 

Dr J.M. Woollard:  I am happy to move it and then have the minister respond.   

The ACTING SPEAKER:  The member must oppose this clause, and if it is negatived she can move her 
amendment.   

Dr J.M. Woollard:  I oppose this clause.  I ask the minister to explain why this clause has been included in the 
bill.  I foreshadow that I will move the amendment that is in my name on the notice paper.   

Mr J.A. McGINTY:  I will respond to the questions raised by the members for Dawesville and Alfred Cove.  
The provisions comparable to clause 98 appear in all the board, committee and tribunal legislation of this 
Parliament.  A similar provision can be found in all other health practitioner legislation, the Architects Act, the 
Land Valuers Licensing Act, the Licensed Surveyors Act, the Motor Vehicle Dealers Act and, most importantly, 
the State Administrative Tribunal Act.  From memory, there is a comparable provision in the Corruption and 
Crime Commission legislation that enables the investigator to look at the issues that are involved in waiving the 
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provision of self-incrimination.  The protection is that evidence given as a result of waiving the provision of self-
incrimination cannot be used in subsequent proceedings against the nurse, in this case.  Clause 98 states in part - 

(a) an answer given by the individual that was given to comply with the requirement; nor  

 (b) the fact that a document or other thing produced by the individual to comply with the 
requirement was produced,  

is admissible in evidence in any civil or criminal proceedings against the individual other than 
proceedings for an offence against section 94(1)(b).  

It is a standard provision.  Currently, clause 98 provides that an individual is not excused from complying with 
the requirement by an investigator to answer a question or to produce a document or other thing on the ground 
that it might incriminate that person.  Importantly, it also provides that any answer given under this clause cannot 
be used as evidence in criminal or civil proceedings against that individual.  The proposed amendment provides 
that it is a reasonable excuse for the person not to answer a question or produce a document if it might tend to 
incriminate that person.  This amendment has been copied from a section of the Queensland Nursing Act 1992 
and does not protect a person from information provided being used in civil or criminal proceedings.  The 
amendment, as drafted, has potentially wider application than this bill.  It is not restricted to investigations under 
the bill, and could have application, for example, in coronial inquiries and would therefore require further 
drafting if it were to be accepted, which it is not.  It is important to recognise that clause 98 provides protection 
to nurses and midwives in that any incriminating evidence they provide during the course of an investigation for 
the purposes of the Nurses and Midwives Bill cannot then be used against them in any civil or criminal 
proceedings.  This clause cannot be compared to the investigatory powers of the police, who operate in the 
criminal law system, as it exists only for the purposes of an investigation for disciplinary matters under the bill.  
Any serious disciplinary matters that may result in suspension or cancellation of registration are referred to the 
State Administrative Tribunal, under which the legislation contains a self-incrimination provision similar to 
clause 98.  Not only would the effect of the proposed amendment be uncertain if it were accepted, it would have 
the potential to obstruct disciplinary investigations that are necessary to ensure that nurses and midwives who 
commit offences are dealt with appropriately from the perspective of the protection of the public.  They are the 
reasons this provision appears in the legislation.  To answer the member’s specific question, I think it is a 
reasonable provision. 

Dr J.M. WOOLLARD:  I do not have my copy of the Queensland Nursing Act with me, but I believe the 
minister said that this clause is modelled on that act.  

Mr J.A. McGinty:  No, I said that your amendment is modelled on that act.  

Dr J.M. WOOLLARD:  I got the impression the minister was saying that this clause was modelled on that act, 
and I am saying that my amendment is modelled on a provision of the Queensland act, which gives a person the 
ability to refuse to answer a question.  Let us consider the various health professions and common law.  
Although the minister is saying that any questions the person answers will not be used in civil or criminal 
proceedings against that person, the charges that would arise from the questions would lead the police to 
investigate other areas; so the person could be charged for different issues.  I do not know whether these clauses 
originated from the minister or anyone else, but how do they fit with the statements the minister has made to the 
house and the community about human rights?  This to me seems to be completely contrary to a bill of human 
rights.  I asked the minister to address that point.  

Clause put and a division taken with the following result -  



Extract from Hansard 
[ASSEMBLY - Tuesday, 20 June 2006] 

 p3973b-3985a 
Dr Janet Woollard; Dr Kim Hames; Acting Speaker; Mr Jim McGinty; Dr Graham Jacobs 

 [13] 

Ayes (37) 

Mr C.J. Barnett Mrs J. Hughes Mr A.D. McRae Mr D.A. Templeman 
Mr M.J. Birney Mr J.N. Hyde Mrs C.A. Martin Dr S.C. Thomas 
Mr J.J.M. Bowler Dr G.G. Jacobs Mr M.P. Murray Mr P.B. Watson 
Mr T.R. Buswell Mr J.C. Kobelke Mr P.D. Omodei Mr M.P. Whitely 
Mr J.H.D. Day Mr R.C. Kucera Ms M.M. Quirk Mr G.A. Woodhams 
Mr J.B. D’Orazio Mr F.M. Logan Ms J.A. Radisich Mr B.S. Wyatt 
Dr J.M. Edwards Mr J.A. McGinty Mrs M.H. Roberts Mr S.R. Hill (Teller) 
Mrs D.J. Guise Mr M. McGowan Mr G. Snook  
Dr K.D. Hames Mr J.E. McGrath Mr T.R. Sprigg  
Ms K. Hodson-Thomas Ms S.M. McHale Mr T.G. Stephens  

Noes (1) 

Dr J.M. Woollard 

            

Pairs 

 Ms A.J.G. MacTiernan Mr A.J. Simpson 
 Mr J.R. Quigley Mr R.F. Johnson 
 Mr A.J. Carpenter Mr T.K. Waldron 
 Mr E.S. Ripper Mr B.J. Grylls 
 Mr P.W. Andrews Mr M.W. Trenorden 

Clause thus passed. 

Clauses 99 to 114 put and passed. 

Schedules 1 to 3 put and passed. 

Title put and passed. 
House adjourned at 10.25 pm 

__________ 
 


